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 BACKGROUND
‘ .. In January, 1982, RICHARD JOBN BLANGIARDI
uféznafter *BLANGIARDi‘) filled out a credit application

"'7Zf}f£orn for GECC (here1na£ter "Plaintiff") seeking a loan to

:,flfinance the purchase of a condominium unit at the Mokuleia
i;ﬁSurf. As evidence of suff1c1ent income to repay the loan,

:BLLNGIARBI repzesented to Plalntlff that he was a sales

ERTIFICATE OF SERVICE ATTACHED)




bv’ﬁﬁéhdger'for KGKB—TV where he earned a salary of $6,000 a
”{~?imonth and received an annual bonus averaging %225 a moath.
EIBLANGIARDI also represented that he originally belonged to a
“ £ted partnership which had purchased the 12-unit Mokuleila
_Sﬁff; that the limited partnership was being dissolved, and
lih@#veach individual's equity in the partnership was being
:ﬁggd as the downpayment for the condominium purchases.
Satisfied that BLANGIARDI's income was adequate to
ffgpgg;thezloan'and that his credit history was acceptable,
;iétiff; on June 22, 1982, made a loan to BLANGIARDI in the
incipal sum of $45,000.00. See Affidavit of Thomas
Sék;motO-attached hereto. As evidence of said loan,
BBA&GIRRBIvsignQd a promissory note in favor of Plaintiff on
‘June 22, 1982 in the amount of $45,000.00. As part of the

é@mﬁ'transaction.ané for purposes of securing the amocunts due

aﬁéézvthegpromissory‘note, GECC took a mortgage interest in
tﬁé‘Condoﬁinium unit BLANGIARDI was purchasing at the
‘knlela Surf.

On‘November 10, 1983, Plaintiff notified BLANGIARDI

th§§;he‘ﬁas‘1n-default under the terms of the mortgage for
lvb__ééékéying‘the.prépertyvwithont securing prior written consent
:h»éiféém:Plaintiff. Although Plaintiff decided not to accelerate
A”!ftdgéigiégagmeﬁi of the loan, it reserved the right to do so

’finfthe.fctute.‘,EIaintiff also advised BLANGIARDI that his




iﬁpétt&f;éxgsbin the amount of $180.87 were again delin—
Jvﬁént@:tséé'létter~fraanOrdonzxynha to BLANGIARDI dated
November 10, 1983, attached hereto as Exhibit *A*. On
$ EgbérF2§, 19&3,'Plaiatiff'ﬁa:ned BLANGIARDI that if

(e ~ﬁt7amougtsv§otaling:$t,7§@.eﬁ-uexe»net received by
v ;i9§3; collection would be referred to an

aeible for all

cos s 'i’ncurrééﬂ. See letter from Gordom Nyuha to

’°3z€s1, dated November 23, 1983, attached hereto as

xhibit ?B' When BLANGIARDI did not respond, Plaintiff's

vrnex,.on,nacember 2, 1983, sent a demand letter to
-B Jﬁéiagﬁi"fo: full payment of the principal sum of
_3;13Q;19, aéc:ued interest in the sum of $1,375.31,
. accruing late charges in the amount of $160.00, costs, and
 af£orney?s fees. See letter from Allen I. Marutani, Esg., to
?fB@%NGiARDI, dated December 2, 1983, attached hereto as
;E&hibit‘”@'s

When repayment of the loan was not forthcoming,
‘Iﬁintiff filed a Complaint against BLANGIARDI on December
l'1983, to foreclose its mortgage and sell the condominium

:overed by the mortgage. BLANGIARDI failed to answer the

;anlaint and on.February 1, 1984, Plaintiff moved for an
*gfof Default agalnst BLANGIARDI. A Motion for Summary

Jhdgment and fOr Interlocutory Decree of Poreclosure was




f; ea by Plaxntlff on February 14, 1984. The Findings of
'Conclusiona of Law, Order Granting Motion for Summary
A'qud’fent and for Interlocutory Decree of Foreclosure was

o ﬁiled on Hay~13, 1984. After a commissioner's

o“firmed‘on September 20, 1984, Plaintiff filed a

cienc&‘Judgxant on November 21, 1984, to recover the sum
' f25,4o1 07 from BIANGIARDI.

1  ~In an'effort to work cut a repayment program for
th foutstanding $25,401.07, BLANGIARDI met with Plaintiff's
iesentative Robert Tassie on December 5, 1984. It was
th ngiior,tbe;fixst time, that Robert Tassie learned from

3@&&615#&1 of his:qonplicity in realtor Sam Daily's scheme to

iid_ﬁigintifxa,gscc Affidavit of Robert Tassie attached

According to BLANGIARDI, Daily, who advertised at
ﬁ?ﬁaypzﬁached him with the following proposition:

__GIARBi was to pretend to buy a condo unit for his own

"::account, obtain credit based on his own personal credit

ding and repayment abilxty. close the loan with GECC.

lfjgtake title to the property, and then later, unknown to GECC,
A’;convey the condo to Daily who promised to make the payments
bfon the loan. BLANGIARDI admitted receiving valuable
onsxderation in three forms from Daily: (1) cash in the

¢ » {2) 1ncreased business (Daily would

 increase his amount of advertisxng on KGMB~TV which in turn




lwould personally enhance BLANGIARDI ); and (3) Daily would let
ﬁimfin.on.his next unspecified deal. During this meeting,
,@§%§§§£ARDI also claimed that Daily said Plaintiff was aware
éfztﬁié;éx%angenent to make phoney loans. Plaintiff
r@uiﬁggﬂlf'tolé—BL&HGIARDI that it had not and never would
QQagticip@te in such a scheme. Id. At the close of the
;;ﬁééting, Plaintiff urged BLANGIARDI to come forth with a
tjéfepayaent;pxogran, and BLANGIARDI agreed to think it over.

On June 20, 1985, over a year after the Interlocu~-

‘- tory Decree of Foreclosure had been filed, BLANGIARDI filed

J::éiﬁé‘iDStant motion pursuant to Rule 60(b), Hawaii Rules of
-fﬁCivil Procedure (hereinafter "HRCP"™)}, seeking relief from the
:5'éb§£iciencvaudgment. In his motion, BLANGIARDI contends that
,:;ﬁe;ié entitled to relief from the Deficiency Judgment on
 g§§§ grounds of "fraud, misrepresentations, or other miscon-
; ¢ﬁ¢t=of an adverse party" under HRCP Rule 60(b) (3). Speci-
‘fﬁffically, BLANGIARDI alleges that Plaintiff GECC (1) was aware
:i@ﬁ;BLANGIARDI's "strawman® transaction with Daily when it
'-ffﬁaée the loan, (2) fraudulently altered the loan application,
ilfipancial statement, and DROA, and (3) made false and
lkhiglgadjgg representations that "lulled®™ BLANGIARDI into not
'€*?§9§testihgith§ foreclosure,

o :‘YBLAHGIARn;'s motion, however, is entirely without

”*ffmérit;“fférémdst, a deficiency judgment in a foreclosure




:  §:?§c£ipn is not a final judgment from which relief under HRCP
v?fﬁ#i;>60{55 can be granted. Rather, it is the Order for
j;inﬁeriocuiory-Debrge.of Foreclosure that is the final
‘judgment from which HRCP Rule 60(b) relief may be sought.
bﬂﬁéh:this_élarificétion, it becomes evident that BLANGIARDI's
;@qﬁiéndis}barxed as it was not made within the one-year time
_limit specified in HRCP Rule 60(b)(3) for bringing such a
1;§§§ion; Additionally, BLANGIARDI's bald assertions of fraud
?&isrgpresen;atian concerning his strawman scheme with Sam
Daiiﬁﬁdo not provide clear and convincing evidence of fraud
n ‘ha3part of Plaintiff such that would entitle BLANGIARDI
relief under HRCP Rule 60(b) (3). Furthermore, BLANGIARDI

?ot expect relief from a judgment obtained after he

dg;;be;btely chose not to answer or defend when he had a full
h&ﬁfair‘§pportuﬁity-te do so. Neither can BLANGIARDI expect
',gxﬁfifrbn:allegations»of fraud where he, by his own

ssion, engaged in fraud. Based on the above,

ﬁQﬁAﬁﬁi‘s Motion must fail.

‘A DEFICIENCY JUDGMENT IS NOT A FINAL JUDGMENT FROM
__;'wslca RELIEF CAN BE GRANTED UNDER HRCP RULE 60 (b)

ERCP Rnle 60(b) provides as follows:

‘ (b) Mistakes; Inadvertence;
;Excusable Neglect; Newly Discovered

- Bvidence; Fraud, Etc. On motion and upon

. - such terms as are just, the court may

" relieve a party or his legal representa-
tive from a final judgment, order, or




proceeéxng for the following reasons:
. ):nistakz, inaivertence, surpr1se, or

_ : Ly ,representat_en, or
“other nisconduct of an adve
the Judgment is void: (5) the jadgaent
has been satisfied, released, or
Jai harged, or a prior judgnnnt u@@n
- which it is based has been r v .
otherwise vacated, or it is no s@mger
~equitable that the judgment s £y
- prospective application; or (6} any other
reason 3ust1£yimg relief from the
-operation of the judgment. The motion
shall be made within a reasonable time,
and for reasons (1), (2) and (3) not more
than one year after the judgment, order,
- or proceeding was entered or taken. . . .

(4)

' Thus, a party may only seek relief from a final

lbgmgnt;gozdérworvproceading under HRCP Rule 60(b).

13391;.§bﬁeve:, is seeking relief from other than a

.juaqnent,-order or proceeding. In the‘instant action,
\R ?;is seeklnq relief under HRCP Rule 60(b} from a
iency7judgment. A deficiency judgment is merely a
teggihp:der which is incidental to the enforcement of
4og€§1§snre decree, and as such, cannot be the basis of a
f6t relief fton.a final judgment under HRCP Rule

, GN(b - MDG quply, Inc. v. Diversified Investments, 51 Haw.

375, 463 P 2d.525 (1369)-reh. denied, 51 Haw. 479, 463 P.24

j 529 (1969) cert denied,-dOO»U.S. 868 (1970).




In addreSsing the issue of when a final judgment ia

‘ed 1n a. ferecloaure action, the Hawaii Supreme Court in

‘Su »1{ held that the foreclosure decree was the final

@gmgnt_QVen_thongh the decree left further matters, such as

_}ceneht'and collections, to be determined. 1In this

egard, the Court stated:

~ The holding in MDG Supply, supra, has been

affirmed by the Hawaii Appellate Courts on numerous

-Qééésiong. For example, in Powers v. Ellis, 55 Haw. 414, 520
ff?§26¢431ft1914), the Supreme Court, in considering the

3ime1inéés of an appeal taken in a mortgage foreclosure case

In thls connection, we have held squarely
. in the past that a decree of foreclosure
.;is;an appealable final order notwith-
- ing the necessity for a post-decree
»1.sale of the mortgaged property and a v
-v‘“30610131 proceeding to confirm the sale.
’ 'This 15 on the gtound that such judgment




finally determines the merits of the
controversy, and subsequent proceedings
are simply incidents to its enforcement.™
MDG Supply Inc. [supra}. Powers, supra,
4T iemphasis added].

.01 ¢ﬁ§ﬁ§5569reué Court reiterated the well established

, tﬁ&ffa ﬁéereg of Foreclosure is a final judgm

gh it fs titled “interlocutory®. 1Id. at 555. 1In Glen

nstiugéicn the appellant contended that the Decree of

:de a deficiency judgment. The Supreme Court rejected

éontention and stated that “[t]he fact that future

~ The foreclosure decree is an exception to
- -the general rule that a judgment, order,
- or 'decree is not final unless it
- completely adjudicates an entire claim.
- The decree of foreclosure is deemed final
- - for appeal purposes notwithstanding the
,'faqt,that‘nany>natters such as the order
... of sale, appointment of commissioner,
.. confirmation of sale, award of costs and
 .-fees, and award of deficiency judgment
. -are deemed to be incidents to the




:”2259522!252.92.§h¢'&ecree of foreclosure,
lfAv. Divetsifigé‘lhy;, supra.

.thugi in a foreclosure action, a deficiency
gughtﬁisrnot a final judgment, but is merely an order

idental to the enforcement of a decree of foreclosure, and

60(b) can be granted. Accordingly, RDI cannot be

'éliequ from the Deficiency Judgment in the instant case

BWGMI 'S MOTION FOR RELIEP FROM JUDGMENT ORDER
ARRED ON ITS FACE FOR FAILING TO COMPLY WITH THE
YEAR TIME L}K;T“Qt'EBC?;ngaugg(pygjg

HRCP Rule 60(b) provides in pertinent part as

14

. (b) Mistakes; Inadvertence; Excusable
-~ ‘Neglgect; Newly Discovered Evidence;
. Fraud, Etc. On motion and upon such
- terms that are just, the court nmay
- relieve a party or his legal representa-
. tive from a final judgment, order, or
. proceding for the following reasons: (1)
-~ mistake, inadvertence, surprise, or
- excusable ‘neglect; (2) newly discovered
. evidence which by due diligence could not
- have been discovered in time to move for
. & new trial under Rule 59(b); (3) fraud
- {whether heretofore denominated intrinsic
-.or extrinsic) isrepresentation, or
. other misconduct of an adverse party: . .




The motion shall be made within a
reasonable time, and for reasons (1),
{2), and {3) not more than ene;year after
the u-an'nt order or !

Pursuant to the above-referenced rule, a motion for

7rélie£1§nder Rule 60(b)(3) must be made within a reasonable
 fti§e-énd, in any event, not more than one year after the

't fangncnt or order was entered. 3e@»0nitg§:5ta@es v. Martin,

720 P.2d 229 (1st Cir. 1983} (relief from judgment barred

. -under Rule 60(b)(3) where motiom filed 16 months aftex

’*fﬁéXPiration of the one-year period); Poftzer v. Amercoat

. Corp., 548 F.2d 51 (2nd Cir. 1977) (motion untimely).

In the instant action, the final judgment from

~ which relief can be granted under Rule 60(b}(3) was the
_;ijindings.of Fact, Conclusions of Law; Order Granting Motion

'"?£615Suﬁmary'Judgment and for Interlocutory Decree of

. Foreclosure, filed on May 18, 1984. BLANGIARDI moved for
';2iﬁé1ief under Rule 60(b)(3), alleging fraud and misrepresenta-
"TifEfOn on the part of Plaintiff, on June 20, 1985——more than

" one yYear after the final judgment was entered. Having failed
  tQ-m9ve'uithin the one-year period provided under Rule
wlg”ﬁﬂxb){3); BLANGIARDI's motion for relief is barred on its
‘";;§§¢e. Thus, the Court has lost its jurisdiction to grant

biffﬁhé~relig£ requested by BLANGIARDI in his motion.

- 11T -

o




'THERE IS NO EVIDENCE OF FRAUD WARRANTING RELIEF UNDER
HRCP RULE 60(b)(3) EVEN WERE IT APPLICASLE

'A. BLANGIARDI Has Not Met His Burden of Proving
Fraud By Clear and Convincing Evidence

,ifkyen’were it applicable, HRCP Rule 60(b), which
ﬁférGS»relief from a final judgment for the reasons
Ygﬁﬁifigd=therein, provides for extraordinary relief and may

' 'bézinvoked only upon a showing of exceptional circumstances.

JAckaman;v. Unitgd States, 340 U.S. 193, 202, 71 S.Ct. 209,

5 L‘Ed.ld 207 (1950); Compton v. Alton Steamship Co., 608

Y?gzd 96, 102 (4th Cir. 1979); Di Vito v. Fidelity and Deposit
0. of Maryland, 361 F.2d 936, 938 (Tth Cir. 1966). See also

emoto Contracting Co., Ltd. v. Andrade, ! Haw. App. 202,

1205, 616 P.2d 1022, 1025 (1980). In determining whether to
‘_:gréhf relief under Rule 60(b), courts "must engage in the
;tﬁéiieate,palancing of ‘the sanctity of final judgments,
éxétess¢& in the doctrine of res judicata, and the incessant
' i§§mmand-o£,the court's conscience that justice be done in

E‘sﬁﬂ of all the facts.'" Compton, pra, at 102; Bankers

 .Mottgage Co. v. United States, 423 F.2d 73, 77 (5th Cir.

1970) cert. denied, 399 U.S. 927, 90 S.Ct. 2242, 26 L.Ed.2d

’1_35{191&). In order to prevail under a 60(b)(3) motion for
;ftg“igf from a judgment based on fraud or misrepresentation,

_1?%th‘jﬁbvaﬁ£;nﬁ3£'prove the fraud complained of by the heavy

- 12 ~-




'*fbﬁt6¢h3ofjc1ear andbconvincing evidence. Exrvin v. Wilkinson,

F.24 59, 61 (7th Cir. 1983); wilson v. Tho

1, 304;(5th¥Cir. 1981); Di Vito, supra, at 909; T MOORE'S
. FEDERAL PRACTICE Y 60.24(5] (2d ed. 1948}.1/

vfIn ﬁis motion for relief under Rule 60{b)(3),
: EANGlABDI:alleges:(I) that information on his loan

_ _11¢3£ion and financial statements were altered; (2} that

5ff§n§§misxbp§e§entation; and (4) that Plaintiff's

mployee, Gordon Nyuha, told BLANGIARDI not to contest the

osure. BLANGIARDI's allegations of fraud and
epres ntaﬁibﬁ;rhévever. are conclusory, made without

cularnty, and are improperly directed at the wrong

They are not clear and convincing evidence of fraud

6f‘?laih£iff, This is not a Motion for summary

vméﬁtjﬁﬁetegnerely»raisinq an issue of fact can carry the

‘BLANGIARDI would have this court believe that in making

.. Ats determiration of fraud, it may assume that the

- OV A 's factual allegations are true, and the burden to

~ .prove otherwise is on the adverse party. This is clearly
erroneous. A movant's allegations may be accepted as

- true only where no evidence or response is offered in

,*’QppogwtgqngjgseegErvin;,atsﬁl- In this case and in all

- other cases where the adverse party responds in

- opposition, theé movant under Rule 60(b)¢3) bears the

burden of proving the alleged fraud by clear and

convincing evidence. See I4.; Wilson, supra at 804; Di

Vito, supra, at 909.

- 13 -




- “mﬁtion. In the instant case, BLANGIARDI must prove his
;f“allegatxons of fraud on the part of Plaintiff by clear and
.ﬁi conv1nc1ng evidence to succeed on a Rule 60(b) (3} motion for

~In Di_?i;g, supra, where the plaintiff brought an
acfién against a surety on a contractor's performance bond
fe#écuted for a H.P. Reger in connection with a contract to
.construct a sewer, the defendant alleged that the sewer
u;gqgstrucpion contract was a joint venture of the plaintiff
i: §fR§gér'and.that the plaintiff was not entitled to recover
 £?Qm-the~defendant under the performance bond. The plaintiff
53” ied the existence of such a joint venture. After the

ﬁiggqhadvséttled the matter and an order dismissing the

“apsng&sfentered;bthe defendant discovered an incompletely
e;utgdgdraft of a joint venture. The defendant moved with
d#ﬁi@a’to-vaeate;:he order under Rule 60(b){(3) based on
75»53. ‘~ ﬁtifﬁ*&iﬁthnd:and.nisrepresentatian in procuring the

‘ "In»a§ﬁy1m§ the defendant's motion, the court

. ggExcept for defendant's discovery of an
- ;;incoupletely executed draft of such an
.- agreement[,] defendant's affidavits
- present no more than conclusions set
. forth in the form of averments made on
“,p1nformj110n and belief.
s 'o- warrant vacation of a judgment
 “under Rule 60(b)(3) for fraud and
'misrepresentataon in procuring the

- 14 -




settleu nt upon which the Judg-ent is
based e ence of such fr 1

.Zd 606 (1981). Concluaory asgertions of the existence

and, made without particularity, er, Jdo not prove

v of fraud in

procuring a judgment such as to entitle

ovant h@ relzef ‘under Rule 60(b)(3). Stebbins v.

'-?.Ins.;co., 481 r.24 501, S1%, n. 11 {(D.C. Cir.

Yy »39 ,}.t'a: at 939,

~'Bere, BLANGIARDI alleges that Plaintiff GECC
edifinancial loan documents. As evidenced by the

athwof ﬁhonas Sakanmto, there was never any alteration

As is normal

financial loan docunents by Plaintiff GECC.




?5lpurchase of the condominium unit. See Affidavit of Thomas

J;saﬁ

Hfoto:attached hereto. Purthermore, BLANGIARDI's allega-—

' teratxons of loanféocﬂnenta is made without parti-

are nerely conclusory, and unaccaupani«d by cleax

{ing evidenee of fraud. As such, it does not even

se thebissue of frand under HRCP Rule 606(b)}(3) so as k@

'};g11etﬁfxgsgthe.dnezee of foreclosure.

Sinilaiiﬁ,“ﬁ*f,ﬁﬁgivl's allegation that Plaintiff

knew all- along he was . a "straw buyer"™ and that the GECC loan

q&;through3itaﬁcun,fraw& and misrepresentation is

,iéiconclnsoryfstatgntnt unaccompanied and unsupported

17é§¢arghnd;coa¢ineing facts. Plaintiff never knew of
IARﬁI‘Q*ibrtél@%ﬁpulling scheme with Daily when it
ouuended agproval of the BLANGIARDI lcan. See Affidavit

rer

‘onasisaknnoto attached hereto. Plaintiff would ne

GIARDI if it had known that

I was in cahoots with Mr. Daily and did not intend
-,efﬁdynéétﬁ*dﬁ the loan. 1d. Simply, BLANGIARDI
) _sente& no- evidence, other than his belief, that
fff was avare of his-nortgage~pulling scheme with

1y.

Accondingly, his allegations do not rise to the level

_aud that a Rule 60(b)(3) motion may relieve.

fiiIANGIARDl‘s allegatlon that Mr. Nyuha told him not

to contest the foreclosure and that he was "lulled"™ into



;_rinactlon is equally unsubstantiated and absurd. Mr. Nyuha

,fnever had A conversation with BLANGI

ARDI in which he advised
\ GIARDI not to contest the foreclosure.

5Gopdon Hyuha attached hereto.

See Affidavit of
To the contrary, Mr. Nyuha
ged<BLARGIARDI that if delinquent amounts were not

eved by a certain date,

Plaintiff would be forced to

refer collectzon to an attorney. See Exhibit "B* attached

':ereto, BLANGIARnI has presented no

evidence, let alone
'-"~clear and convincing evidence, that Mr. Kyuba made any

';epresgntatlons. Likewise, his unsupported, conclusory

vlegation of misrepresentation does not justify relief under
Rule 60(b) (3).

BLANGIARDI's allegation that his signature was

Sh"ld have known of the forgery is again a conclusory

'ement. Plalntiff Was not a party to the DROA. Neither

‘d;d‘Plaintiff make the loan to BLANGIARDI on the basis of the

»_DROK; in fact, the DROA ig tatally immaterial to the loan

vftransactxon in the instant case. As purchaser of the

'Lnokulela.Surf condominium pursuant to the DROA, BLANGIARDI's

"J ia11egat1ons of forgery should be addressed to the person he

“ff’contracted with, and the person to whom he handed the

"*f. jncogpIete DROA, the seller. Mr.

Daily. See Affidavit of
'RICHARD JOEN amcmnx, attached to BLANGIARDI'
_ herein.

s Motion

-‘[‘7 -




All of Blancxannx 8 allegations of fraud and

.j?miarepresentatlon are vague, conclusory, and improperly

 ffdirected at Plaintiff. BLANGIARDI simply has not met his

3 intiff_/ by clear and convincing evidence. On this

baais alone, the motion for relief under Rule 60(b)(3) ghould
be~denied.

B. A Party That Has The Opportunity, But Fails To

Assert Fraud, Cannot Later Expect Relief From
Praud 1

For relief to be granted under Rule 60(b)(3), it

;mnst be shown that the alleged misconduct was such as to have

qprevented the movant "from fully and fairly presenting his

> or defense." Bunch v. Bniteé-Stgggs, 680 F.24 1271,
b (9th Cir.

1982); Rozier v. Ford Motor Co., 573 F.24

vj1339 (Sth Cir. 1978); Toledo Scales Co. v. Computing
;Sc e C

Osyr 261 U.S. 399, 421, 43 s.Ct. 458, 464, 67 L.Ed. 719

BLANGIARDI, a sophistlcated businessman, with

Aexperience in real estate transactions, had ample opportunity

R 2/‘ Indeed, BLARGIARDI has sued the wrong party. All of
. . BLANGIARDI'S ‘allegations of fraud are directed to Sam
f“'bailyu{ - BLANGIARDI * 8 _own dealings with Sam Daily;

~ BLANGIARDI can point € O no direct evidence or proof of
any'fraud on. the part of Plalntlff.

-18 -




O Present his alleged defemse of fraud when Plaintiff filed

_tswcoapl§int. BLANGIARDI was gainfully employed and held a

anagerialvposition. Further, Plaintiff warned BLANGIARDI
hct_gollect;on»of the loan would be turned over to an

rite .aﬁ& PIaintiff’s attorney made demand for full
ent of the amounts due and owing under the Pranisaery
1e béfore instituting legal action. See Exhibit "c*
:@chgéuheneta. Instead, BLANGIARDI chose to sit back and
”{dwfthélentry of a default and the filing of an order

,3t1ng~:unnary judgment and decree of foreclosure.

BLABGIARDIﬁshould have come forward with his allegations of

1fraud,when Plaintiff moved to foreclose his Property. Long

be ore,the‘foreclosure action, BLANGIARDI was fully aware

:fat.Pl‘intiff was looking to him for Payments, that he was
u;n;-inynakxng those payments and that his pProperty

h}fffo' and "c.* BLANRGIARDI's inaction in light

Rather than confront Plaintiff, BLANGIARDI

" hose to fenain silent and not disclose at the time of the

.gfbreclosu e

tactlon that he had nade a secret deal with Sam




 Assuming . arquendo, that everything Defendant

BLANGIARDI alleges in his moving papers is correct, then

7'4iBLARGIARDI knew as of November, 1983, that: (1} be was in

:J;ﬂdefauit of the loan agreement, (2) that Plaintiff GECC was

frlooking t him for payment and (3) that Plaintiff would and

id;xnatitute foreclosure pProceedings to collect on the

{BLANGIARDI, thus,

knew one year prior to the entry of the

:def1ciency judgment that Plaintiff GECC was not cooperating

. 4n this alleged scheme with Sam Daily.

To now allow

ing of
ptional circumstances warranting the relief envisioned by

;eIGO(b)(3), and would greatly undermine the strong policy

.o:1ng the finality of judgments. See-nastxni vt_égggicau

-2d 378 (2nd Cir.

L5 claim), Biotronlk. Etc. v. Medford Medical Instrument

fgn~c°., 415 P.Supp. 133, 139 n. 15 (p. N.J.

1976 ) (there is a

. ‘A'noéing'Party 's Own Praud Bars Relief From A
Final Jq_gggnt

It is axiomatic that a moving party is not entitled

‘to relief from a Judgment under Rule 60(b)(3) on the basis of
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jwnsiraud or related misconduct. 7 &@@aﬁ'ﬁ FEDERAL

VFICE fﬁﬁ 24[5}{Zd ed. 1948); Simons V. United States, 452
d 1110, {an Cir. 1971).

8, ‘a divorcee procured United States

p-on the representatioa that she and her husband

’edvto make the United States their permanent residence.

o: t*heldathatvahe could not later attack her own
S _ former
,;band on an allegation that the decrees were obtained by

raud becausa they always intended to return to Europe. Id.
_ts~1117

Likewlse, BLANGIARDI cannot now attack his fore-—

decree on the basig of his own fraud. BLANGIARDI

esented to Plaintiff that he had the income and credit

;ingitovrepay the loan. 1In actuality, BLANGIARDI was
ﬁngwa mortgage,® in exchange for valuable consideration,
ad no intentlon of making the mortgage payments.,

BLAN vARDI cannot now attack the loan agreement and
;quent foreciosure decree by claiming he never intended

epay the ‘loan. By his own admission, BLANGIARDI is
u:red from relief under Rule 60(b)(3) due to his own actions

:fg: “defrauding ?laintiff.
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ﬁ,-BLARGIARDI'S MOTION IS BARRED BY HIS OWN MISCONDUCT UNDER
' ‘THE RULE ESTABLISHED BY THE HAWAII SUPREME COURT IN SHINN
V YEB '

In Shinn v. Yee, 57 Haw. 215, 553 P.2d 733 (1976),

:hinn”aﬁéaxee entered into a joint venture for the develop-

t»@fféQéonGQMinun»project. As part of this venture there

an’ 11&gglg§§heﬂe-uith an executive of the then existing
isiAﬁ§~éi&éra1'Saviﬁga to obtain loans and kick back
geeds@i {The executive was later convicted in U.S.

fxct Court and senteaced to prison). There was a dispute

@éng ;hg~part1es concerning the division of the profits of
héféﬁterﬁrise and scheme and Shinn brought an action for an
c9§pﬁti§g. Shinn contended that Yee had wrongfully and
?ggaiif ﬂithhe1d profitz of the joint venture from Shinn.

ense of theae ‘allegations, Yee asserted that Shinn

w-precluded from asserting his claims under the joint
’ b@pause Shinn had agreed to an illegal
arrangement with the S & L official whereby 25% of
:véniﬁté»ptﬁfita would go to that official for his
’artanging a loan to the joint venture. Yee contended
3't,Shinnws action for an accounting of the joint venture
td was thus barred by the doctrine of unclean hands

fon Shinn s oun inequltable conduct. The evidence,

‘w er"iestab11shed that it was Yee who represented to Shinn

.;jthat thegjoint venture had obligated itself to pay the third




'f]jggtthunder the kickback arrangement. The record also

"f?leatablished,that unknown to Shinn, Yee never made suct

”ﬂ;agreement with the third party, but had intended at 25% of
;n;ifthe profits would go to Yee's two brothers. The Hawaii

. Supreme Court stated:

If any iniquitous conduct ins chargeable to
a party in this situation it must be
charged to Yee aad not to-shinn. Yee

Id. at 231, emphasis added. The court further stated:

The concept is based ‘upon considerations
that make for the advancement of right
and justice,' (citation omitted) and will
not be invoked when to do so would work

- injustice and wrong. Jones v. Jones, 30
Haw. 565 (1928),

Thus, despite Yee's allegations of wrongdoing on the
t of Shinn in the division of the profits of the joint

,dte¢ the court held that it did not matter that Shinn may

‘"éarﬁicipated in such an illegal "kickback® arrangement ;

:ilé[ﬁohlainot>be allowed to profit by his own misconduct in

”-ffiéilitatinq an illegal joint venture agreement.

In the present case, Defendant BLANGIARDI asks this
"vCourt to relieve him from a deficiency judgment under HRCP
Rule-GO(b)(3) on the grounds of alleged fraud, misrepresenta-
tibnband-other misconduct on the part of Plaintiff GECC.
Assuming ‘arguendo that Defendant BLANGIARDI could prove such

allegations, he is,-néVertheless, still barred from seeking
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éh-ﬁélief under Shinn v. Yee, supra, based on his own
/7,fiﬁeQQitab1e QOﬂd@ct;gé/

_Eccordiﬁgfto.ﬂﬂ~’llhaﬁi's»awn affidavit, he was

Eﬁ-Qachégiby'San.Daily in 1982 and asked to help Daily in
iingya»JOrtgage!.. Under Daily's scheme for pulling a

pqrfgage; Defendant BLANGIARDI was to tcgteagax to Plaintiff

a “"strawman" to facilitate the purchase of the
Defendant BLANGIARDI states that he received
'b;:;:for his part in this deal with Sam Daily.

, ' Based on BLANGIARDI's express admissions, he was
5t§§§primg,actor engaged in an illicit scheme with Sam Daily
}j;éﬁgenable[naily to purchase more condominium units than a

f#;_d#éélgpetjwas allowed under applicable laws. Furthermore,
VGIARDI received $1,500.00 compensation his role in the

7@3;iheréfore, accordingvto-BLANGIAaDI, he knew that he

._;J?or.ghxposeSvof argument only, Plaintiff assumes that

- Defendant  BLANGIARDI could prove his allegations. -
' _PlaintiffiGEGC;;however'maintains that Defendant

- BLANGIARDI has not and cannot prove his allegations of
- alleged fraud on the part of the Plaintiff.
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LfDaily were acting to facilitate a fraud, the ultimate

omznzum unzts to Daily in contravention of law. Like the

tfventuters in‘Shinn V.

Yee, however, the deal went sour
’Bmsmx got burned by Daily. BLANGIZ

RDI now attempts
vquity to be relieved from a deficiency judgment
.vplaintiff'GECC.

in favor
And like the joint venturers in Shinn Vo
& ,’BLANGIARDI cannot now be allowed to profit by his own
.cbnduct in facilitating an illeqal deal with Sam Daily.

The relief requested by Defendant BLANGIARDI

s:epresentation on the part of GECC when BLANGIARDI himself

a unclean hands. Therefore, even if this Court fi
P Rnle 60(b)(3)

applxes to the instant case and that the
rt can hear this motion, BLANGIARDI's motion must fail

ased on his express admissions of wrongdoing.
N concwsmn

Based on the foregoing arguments and authorities,
»Pl*intiff GECC’ respectfully requests this Honorable Court to
diny Defendant BLANGIARDI 8 Motion Por Relief From Judgment

S duL 221888
‘;@,Dﬁ?ﬁbf"ﬂonoluln, Hawai:, '

WI'“_D A EIRA '
LISSA H. ANDREWS

Attorneys for Plaintiff
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

'ﬁigﬁcc FINANCIAL CORPORATION, CIVIL NO. 80828

Plaintiff, AFFIDAVIT OF THOMAS A.

SAKAMOTO
vs.,

S RICHARD JOHN BLANGIARDI,

}
)
)
3
)
)
)
)
)
Defendants. )
)

AFFIDAVIT OF THOMAS A. SAKAM

© . STATE OF HAWAII )
e , ) ss.
.CITY AND COUNTY OF HONOLULU )
’ THOMAS A. SAKAMOTO, being first duly sworn upon
'-voa:h, deposes and says:
' H’I. That your affiant is an Assistant Vice President

"and A331stant Branch Manager of the Kaimuki Branch of Plain-

.

}t“ﬁvaECCHEINANCIAL CORPORATION herein, and has personal

~ }ﬁnﬁﬁledge of the facts herein;

2. That your affiant processed and recommended
;ﬂéﬁbrovalYof Defendant RICHARD JOHN BLANGIARDI's loan applica-
@ipn‘

RE - 3. That your affiant's decision to recommend ap-
prd?al ofﬁthe loan was based entirely on the perceived good
'vchéfacteﬁ;apd repayment ability of Defendant BLANGIARDI:

| '-- 4. That your affiant was not told by Defendant
BL&NGIARDI or :by anyone else prior to, or at the time of, the

loan closxng of any- mortgage pulling™ scheme, nor would your




B & vyunr afflant had been told of such a scheme;

5. That your affjiant did have a direct telephone

.ersatxon cn.one Or more occasions with Defendant BLANGIARDI

rdzng_;he subject loan prior to closing;

!hat your aff1ant was given to understand that

beforezme

‘7‘andj:uorn to
> J¢ r 1985,




"IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

fGECC FINANCIAL CORPORATION, 3 CIVIL NO. 80828
ST }
Plaintiff, ) AFFIDAVIT OF GORDON N.
) NYUBA
vs. )
. }
. RICHARD JON BLANGIARDI, }
“et al., )
: 1
)
AFFIB&VIT‘Q? GQ*?’”,“°

STATE OF HAWAII )
L . ) ) ss.
ITY AND COUNTY OF HONOLULU )

| GORDON N. NYUHA, being
deposes and says:

1.

first duly sworn upon oath,

Your affiant is an Assistant Vice President of
:lalntxff GECC FINANCIAL CORPORATION and hag personal knowledge
’ffthe facts harexn.

2. That your affiant did not have any conversation

vi th Defendant BLANGIARDI in which your affiant made any rep~

~osed upon or the likelihood that Plaintiff would obtain a
deflclency 3udgment 1n the present casge:

That your affiant did not tell Defendant

BLANGIARDI that this action was a "friendly foreclosure" and

v a;khe,§poui&~not contest it;

“:’f}Q; ‘That your affiant never promised Defendant

*BLANGIARDI a letter wh;ch would explain the circumstances

‘f su£round1ng tne foreclosure,




5. That attached hereto as Exhibit "A” is a true
. and correct copy of a letter written by yvour affiant on

' NOVember’loj 1983 to Defendants

RDI ;

6. That attached hereto as Exhibit "B" is a true

NGIARDI ;
' Eﬁxfher affiant sayeth naught.

_fgcommiisionteXPir°“ —-4£§£!!i“‘.




IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAII

- GECC FINAHCIAL»CQRPORATIOE, CIVIL NO. 80828

AFFIDAVIT OF ROBERT 5.

Plaintiff,
. TASSIE

ARD JOHN BLANGIARDI,

)
)
)
)
)
)
)
)
Defendants. )
)

AFFIDAVIT OF ROBERT S. TASSIE
STATE OF HAWAII )
| - )

}I?Y AND COUNTY OF HONOLULU )

ROBERT S. TASSIE, being first duly sworn upon oath,
&eposes and says:

1. That your affiant is Vice President of Plain-

:i"tGEgc.FIﬁﬁkCIAL\CORPOﬁA$ION and has personal knowledge of

3]2; That your affiant met with Defendant RICHARD

}BLA&GIARDI on December 5, 1984 in an -attempt to work out

3. That at this meeting on December 5, 1984, your

affiant was first informed directly by Defendant BLANGIARDI

That Defendant informed your affiant that under
»;;‘fSam~Daily's scheme for~ pulling a mortgage . he was to (a)
 pretend that he waa buylng a condomlnlnm.unlt for his own

' account, (b) obtaln credxt based on his individual versonal




credit standing and repayment ability; (c) close the loans
> (d'Ii?ke,title'to-the,p:opexty, and then later,

?lénﬁer. (e) deed it over to Sam Daily, who promised to

13P3¥hént170n.the-10‘n:

5. That your affiant had no knowledge of Defendant
BLANGIARDI's mortgage-pulling scheme with Sam Daily prior to
‘iP¥? Becemher 5, 1984 meeting with Defendant:

6. That your affiant did not make any representa-
,_Qns to Defendant BLANGIARDI that the alteration of loan
6?“mants was a common practice between lender and real estate
‘”iﬁﬁrn;,

Further affjant sayeth naught.

‘My commission expires: j,/:,/ .




)
~ CITY AND COUNTY OF HONOLULU

IN THE CIRCUIT COURT OF FIRST CIRCUIT

N STATE OF AIT
- - GECC EIRARCIAL-CO&BGRAEIOE, )} CIVIL NO. 80829
3}
Plaintiff, } AFFIDAVIT OF ALLEN I.
} MARUTAN?
vs. )
).
MICHAEL L. EINSTEIN, et. al.,
¥
Defendants. ¥
}

STATE OF HAWATIT )
§S.
ALLEN I. MARUTANT , being first duly sworn upon
cath, deposes and says:
- 1. That your affiant is ¢o-counsel herein for
~ Plaintiff GECC FINANCIAL CORPORATION ;
- 2. That your affiant was the attorney who handled
Athe foreclosure pProceedings on behalf of Plaintiff in the

 f;'above-captioned action;

3. That pursuant to a title search, your affiant
:fidetermined that the subject property had been conveyed to
:..FAF Mdkuleia Associates and Frederik Arthur Figge, however,
your affiant did not have any knowledge of any "mortgage

pulling” scheme between Defendant EINSTEIN and Sam Daily at
pulling™ me




any time while your affiant was prosecuting said foreclosure
proceeding;

- k. That attached hereto as Exhibit "C" is a true
*,and correct copy of a letter written by vour affiant to
'jﬁDgfend;nt131ESTEINAon December 2, 1983, prior to the filing
of the foreclosure complaint;

Further Affiant sayeth naught .

| “Subscri‘bed and sworn to before
Ii:e this 22nd day of July, 1985.

: f«otary 1 irst JudiciaY
" Circuit, Stat:e of Hawaii

My com@ssinn expires: 10-12-87




ured. f‘i’ sresently m m mab\c at
ver, be fun!nr .mm that such action is being
thoue prejudice to our richts to subsequently
"ntios ef m PO due, or m emrc‘la our rights

 you fafl to secure our pﬁar uritteﬂ ‘consent

rights, power, and privileges contaired tn said

{ ;ndi‘”'f‘mr of mortgacee thersunder, being egpressiy
rotected.

":"'qwtiens concerning the positfon of GECC Financlal
“sc 40 not hesitate to call or write us.

Ly wum are celinquent and rust be pafd. The

wiis - due on August 20,1961 in the amount of $180.E7.

y and Interest cue. Please call the tax office 8ad
Rl ’";;;amnt. We need to see a receirt for

er 1: 13; ptid. ’ '




November 23, 1963
Homolulu, Hi. 96816
REs Loen 012-1874

Dear Mr. Blangiardi:

buring the last two weeks, we have left seversl phone messeges for
you to contact us. Yo date, you have not retumed any of thoes cslls.

Yourzloen account with us is currently past due for the following

October 15, 1963 $ 80C.00
Novesber 15, 1983 800,00
Late Charges 160.00
TOTAL DUE GECC $1,780.00

If we do not receive the sbove smount by Novesber 33, 1983, we will
refar your sccount to our attorney for collection. In our efforbd
to collect thees funds, you will be responsible for all legal costa

It is in your best intsrest to reeclve this astter immediatsly.




Au.m i. MARUTANI
: A umr commwaon

2 -'m‘n; 02, CAPITAL INVESTMENY BUILDING.
: 830 RICHARDGS STAEET -
HONOLULY. HAWALL SE81%

TaLgreone $37-6378

Dececber 2, 1933

"ichaxd J. Blangiardi
8 Watohinu Drive
‘Honolulu, Hawati. 36316

1982 aada and cxacutoé,by you. s

x :my cliean. as payes, in the principal sum
, and the real property mortgage made to secure
,.t-ox said promissory note.

client advises that yau.ha$o not made the
ander, ia accordance with ysent schedule
| that you are now, and have btcn for some time
inquent. Accordingly, my client has elected to treat
e a;f adounts due thetcund:t to becone irmediately due
P. LTI

P mij is heredy mads upon you., and 7ou are hereby
so ad -sod “for the irmediate and Zull savment of the
’ s of $43,130.139, togecher - :ith incerest accrued
983, in the sum of 31,375.31, rogether with
e thereafter, :ogether wizh late charges
: & of $160.00, together wich late chargas to
reafter, costs, aand attorney's fees. If full
- not received within ten (10) days from the date
ptter, we shail be forced to take further and




- .
“

S - We trust that you will give chis zatrer rouc =zast
- immediate comsideracion.

Very cruly vours,

ALLEN T.' M
| ADM:rbh

eer GKCC Financial Corporation
{Attn: 1Iris Yafuso)

[}




CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing

‘ndocuments were duly served upon the following parties at

‘V{;jthelr last known addresses by hand-delivering the same to
~ them on July 22, 1985:

DAVID L. TURK, ESQ.
MELVIN Y. AGENA, ESf
LYNN MINAGAWA, ESQ.
1555 Pacific Tower
1001 Bishop Street
Honolulu, Hawaii 96813

Attorney for Defendant

DATED: Honolulu, Hawaii, July 22, 1985.




